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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In Re:  Application Serial No. 85/324,443 

For the Mark:  COLOR WARS 

Filed:  May 18, 2011 

Published in the Official Gazette:  January 17, 2012 

 

 

        ) 

Joel L. Beling d/b/a Supa Characters Pty Ltd   ) 

        ) 

   Petitioner    ) 

        ) 

        )  Cancellation No. 92055374 

   v.     )     

        ) 

        )   Registration No. 3,372,884 

Ennis, Inc.         )   Mark: COLORWORX  

        ) 

   Registrant    ) 

        ) 

_________________________________________ ) 

 

PETITIONER’S MOTION TO AMEND PLEADING 
 

To: Ennis Inc. 2441 Presidential Parkway, Midlothian, TX 76065, United States. 

 

 

1. Petitioner Joel L. Beling d/b/a Supa Charaters Pty Ltd (“Petitioner”) filed 

his Petition to Cancel (“Petition”) with the United States Patent and 

Trademark Office Trademark Trial and Appeal Board (“TTAB”) on or 

about March 23, 2012, by filing same electronically through the Electronic 

System for Trademark Trials and Appeals (“ESTTA”).   

2. Petitioner moves to amend his pleading pursuant to the Federal Rules of 

Civil Procedure, Rule 15, to add one count of fraud pursuant to 15 U.S.C. 

§1064(3), in which Petitioner alleges that Registrant’s COLORWORX 

registration should be cancelled because it was fraudulently obtained. 

3. Petitioner incorporates by all paragraphs of his Petition by reference. 

4. During the Prosecution of U.S. Trademark Registration No. 3,372,884 

(“Colorworx”), Registrant and/or its attorneys knowingly made false and 

material misrepresentations to the United States Patent and Trademark 

Office (“USPTO”) with the intent to deceive the USPTO into issuing a 

registration. 



5. In Registrant’s Section 2(f) Declaration and in other declarations to the 

USPTO, Registrant swore that Registrant had engaged in substantially 

exclusive and continuous use in commerce of the COLORWORX mark in 

respect of the Registrant’s goods and services for the five years before the 

date on which the claim of distinctiveness was made. 

6. Statements made in Registrant’s application to the United States Patent 

and Trademark Office to register the mark COLORWORX were therefore 

false or misleading because Registrant and/or its attorneys were aware of 

other traders who used the COLORWORX, COLOR WORX, 

COLORWORKS and/or COLOR WORKS marks in the same, similar, 

closely related or related fields. 

7. Statements made in Registrant’s application to the USPTO to register the 

mark COLORWORX did therefore constitute a knowingly false 

representation of material fact because Registrant and/or its attorneys were 

aware of other traders who used the COLORWORX, COLOR WORX, 

COLORWORKS and/or COLOR WORKS marks in the same, similar, 

closely related or related fields. 

8. Registrant and/or its attorneys did therefore commit fraud on the USPTO 

in obtaining the registration for the mark COLORWORX. 

9. The bases for the Motion to Amend Pleading are that: 

(a)      it is still very early in the proceeding, the Discovery Conference just 

having taken place yesterday (2
nd

 June 2012); 

(a) Petitioner had and is still having major trouble accessing and using  

the USPTO and ESTTA websites because of technical difficulties     

concerning the loading, uploading and downloading of documents.   

Petitioner was only able to open documents pertaining to  

Registrant’s Colorworx file (U.S. Trademark Registration No.  

 3,372,884) approximately four weeks ago; 

(b) because of the time difference between Australia and the United 

States Petitioner finds it difficult to communicate with the technical 

support staff of the USPTO and ESTTA to resolve the technical 

problems accessing the USPTO and ESTTA websites;  

(c) when the USPTO and ESTTA technical support staff do reply to 

email requests for assistance, it is often several days late and no 

practical assistance is provided;  

(d) Registrant’s (Opposer’s) Request for Admissions dated April 26, 

2012 in Opposition Number 91203884 against my Color Wars 

trademark application, in Request Numbers 25-27 (attached hereto 

as Exhibit A), demonstrate that fraud is a live issue and material 

fact in this cancellation proceeding and in the opposition 

proceeding. 

(e) Petitioner’s first repleading (filed with ESTTA on the 8
th

 May 

2012; ESTTA tracking Number ESTTA471430 ) was not a real or 

substantive repleading, since Petitioner merely submitted the same 



documents with no substantive changes to that which was originally 

served on Registrant in PDF form (Registrant claimed it could not 

open all the exhibit files) and Petitioner could not, by virtue of 

technical difficulties, file said Exhibits through ESTTA. 

(f) The trial period is still more than seven (7) months away. 

(g) Petitioner has requested all documents pertaining to Registrant’s 

Registration of the COLORWORX mark from Registrant and its 

attorneys in order to investigate the possibility of fraud and has 

been denied. 

(h) Petitioner has asked Registrant and its attorneys for written 

responses in relation to the issue of possible fraud in respect of 

Registrant’s Registration of the COLORWORX mark and has been 

denied.  

(i) Because of the above reasons, the interests of justice dictate that it 

would be fair and just to amend the pleading.        

9. Registrant’s and/or its attorney’s actions in connection with the 

Prosecution of U.S. Registration No. 3,372,884 constitute fraud such that 

U.S. Registration No. 3,372,884 is invalid and should be cancelled. 

10. For sake of completeness, if the Trademark Trial and Appeal Board grant 

this Motion I consent to Registrant having a four (4) week period within 

which to answer the amended pleading.   

 

PRAYER 

 

WHEREFORE, PREMISES CONSIDERED, petitioner prays to replead by required 

amendment. 

 

 

Dated: June 3, 2012    Respectfully 

submitted, 

 JOEL BELING 

 

 By:  /Joel Beling/ 

     

Joel L. Beling 

1 Mirboo Court 

Dallas, Victoria, 3047 

Australia 

(03) 8307 6932 (telephone) 



0405 329 078 (cell) 

joelbeling@hotmail.com        

Applicant 



EXHIBIT A 

 

Opposer’s Request for Admissions in Color Wars Opposition (Proceeding No. 91203884) 

 

 

 

REQUEST NO. 25: Statements made in Ennis’s application to the United States Patent 

and Trademark Office to register the mark COLORWORX
®
 were not false or misleading. 

 

 RESPONSE: 

 

 

REQUEST NO. 26: Statements made in Ennis’s application to the United States Patent 

and Trademark Office to register the mark COLORWORX
®
 did not constitute a 

knowingly false representation of material fact.   

 

 RESPONSE: 

 

 

REQUEST NO. 27: Ennis did not commit fraud on the United States Patent and 

Trademark Office in obtaining the registration for the mark COLORWORX
®
. 

 

 RESPONSE: 

 

   



CERTIFICATE OF SERVICE 
 

 I hereby certify that a true and correct copy of the foregoing MOTION TO 

AMEND PLEADING was served on all parties, this the 3
rd

 June, 2012, by sending the 

same electronic mail, to the following: 

 

 

Scott A. Meyer  

Thomas Jacks 

CHALKER FLORES, LLP  

smeyer@chalkerflores.com    

tjacks@chalkerflores.com  

ATTORNEYS FOR OPPOSER  

 

  

 

 

 /joel beling/ 

    Joel Beling 
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